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 WHAT YOU NEED TO KNOW 
ABOUT… PUNITIVE DAMAGES 

 
 

By Emily Gottlieb, Deputy Director for Law and Policy 
 
 
Throughout U.S. history, a critical function of our civil justice 
system has been deterrence of unsafe practices through 
imposition of financial liability upon wrongdoers.  Punitive 
damages have been an especially effective tool in this respect, 
ensuring that bad actors face the full costs of their dangerous 
behavior.   
 
Punitive liability for gross misconduct has been embraced by 
conservative free-market economists — including some of the 
most respected conservative economic thinkers — as essential 
to a fair, safe and efficient society.  As conservative economic 
theorist and Judge Richard Posner has written, the tort system’s 
economic function is deterrence of noncost-justified accidents, 
with tort law creating economic incentives for “allocation of 
resources to safety.”1  According to Posner, 
 

Knowing that he will have to pay compensation for harm 
inflicted, the potential injurer will be deterred from inflicting 
that harm unless the benefits to him are greater.  If we do not 
want him to balance costs and benefits in this fashion, we 
can add a dollop of punitive damages to make the costs 
greater.2   

 
It is well recognized that some companies do engage in these 
calculations or “cost/benefit” analyses, balancing safety against 
profits in determining whether a defective product should be 
redesigned or removed from the market, or an unsafe practice 
should be stopped.  This flawed and dangerous process was 
most famously brought to public attention in the 1981 Ford 
Pinto “exploding gas tank” case, Grimshaw v. Ford Motor 
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Company.3  In that case, Ford knew its gas tank design exposed consumers to serious risk 
of injury or death but decided not to make necessary design changes, instead finding it 
cheaper to pay liability claims.  There, the court observed that unlike “compensatory 
damages” which a manufacturer may find “more profitable to treat as a part of the cost of 
doing business rather than to remedy the defect,”4 punitive damages cannot be treated as 
such and so “remain as the most effective remedy for consumer protection against 
defectively designed mass-produced articles.”5  [emphasis added] 
 
Similarly, in 1999, a California jury confronted an equally callous “cost/benefit” analysis 
when it assessed $4.8 billion in punitive damages against General Motors for severe 
injuries sustained by Patricia Anderson, her four children and a family friend.6  They had 
been horribly burned when their defectively designed 1979 Chevy Malibu exploded in 
flames after being rear-ended by a drunk driver in 1993.  The verdict was based, in part, 
on a 1973 memo by GM engineer Edward Ivey, a cost-benefit analysis evaluating the 
cost of GM “burned deaths,” which GM determined to be $2.40 per vehicle.7  The memo 
indicated that the company decided it could be cheaper to pay liability claims to those 
injured or the families of those killed than to make certain design changes.  
 
The economic argument for imposing punitive damages is eloquently summarized by 
University of Buffalo Law Professor Lucinda Finley who, when discussing the egregious 
harm imposed on women for decades by the manufacturer of defective intrauterine 
devices, said:  

 
Until it faced punitive damages, A.H. Robins had determined that it could weather 
the Dalkon Shield litigation and could avoid ordering a recall of the product.  It 
was not until corporate executives realized that juries reacted adversely to the 
company’s decision not to order removal of existing Shields, despite the 
overwhelming evidence of dangers to women of continuing to use them, that A.H. 
Robins finally wrote to physicians and advertised to women advising and offering 
to pay for removal.  This step, which should have been taken ten years earlier, 
finally put an end to the carnage the Dalkon Shield caused to U.S. women.8 

 
In this way, punitive damages are often more effective than criminal laws in protecting 
the public from dangerous products and practices.  According to Northeastern University 
Law Professor Thomas Koenig,  
 

Perhaps the most significant latent function of punitive damages is to supplement 
criminal law.  Public authorities seldom prosecute corporations or their officers 
for deaths and serious injuries created by defective products or practices.  The 
Chinese-import safety crisis, the complexity of bringing members of mercenary 
armies to justice, and the difficulty of prosecuting cybercriminals are just a few 
examples of the need for a civil supplement to punish and deter organizational 
misdeeds.9 

 
Moreover, the amount of money society saves as a direct result of the deterrence function 
of punitive damages — injuries prevented, health care costs not expended, wages not lost, 
etc. — is incalculable but significant.  Some have estimated this savings to be perhaps a 
trillion dollars a year. 
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Despite the fact that punitive damages are supported by some of our nation’s most 
respected free-market economists (many of whom are politically conservative), and have 
been around for centuries and are often a stronger deterrent than the criminal justice 
system, they remain under attack.  In the last few decades and even this year, corporate 
lobbyists and court decisions have rendered punitive damages’ deterrence power 
meaningless, often by disconnecting punitive remedies from a company’s wealth. 
 
Why are punitive damages such a target?  One reason is that insurance companies and 
their corporate clients dislike a system in which they cannot precisely budget liability as a 
cost of doing business.  Unlike “compensatory damages” — compensation for injuries — 
the amount of punitive damages a judge or jury could award may be difficult for 
companies to calculate.  This amount depends on widely varying factors determined on a 
case-by-case basis — factors like the nature of the misconduct involved and the amount 
that the judge or jury determines is necessary to get a company’s attention, which is 
precisely what makes punitives so effective. 
 
For example, a $40,000 award may be an appropriate punitive damages award in one 
case.  But juries know that to a multi-billion-dollar company, whose deliberate failure to 
fix a design flaw may lead to numerous deaths and injuries, even a million-dollar punitive 
damages award is barely a slap on the wrist, creating no financial pressure on the 
company to create a safer design.  
 
For all these reasons, limiting punitive damages to a predictable amount of money 
undermines their deterrent force in the civil justice system.10  As American University 
Washington College of Law Professor Andrew Popper recently wrote, limiting punitive 
damages to a predictable amount of money 
 

allows for profit-maximizing behavior without the risk and critical disciplining 
effect of unplanned exposure to liability.  The risk of unplanned exposure 
provides a market force of great consequence.  It forces actors to consider the 
possibility of harm and injury associated with product or service failure.  It pushes 
companies to optimize safety, within reasonable limits.  This pressure is absent 
with a cap on liability.11 

 
No question, punitive damages are easy rhetorical targets in the debate over juries, 
verdicts and the civil justice system.  But what are punitive damages?  And are they 
really as common, huge, arbitrary and costly to society as “tort reform” groups and their 
political allies say they are? 
 
This report examines the truth about punitive damages.  Part I explores the most 
important function of punitive damages – deterring egregious misconduct.  Part II dispels 
prevailing myths about punitive damages by analyzing the most up-to-date information 
available.  Part III discusses how legislatures and the U.S. Supreme Court have recently 
eroded punitive damages remedies.  In Part IV, we examine the hypocrisy of those who 
argue for restrictions on consumers’ access to punitive remedies while pursing punitive 
damages in their own lawsuits.  And in conclusion, we argue that the imposition or threat 
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of punitive damages is so critical in the fight against reckless corporate behavior that any 
effort to restrict them undermines the safety of us all. 
 
 
PART I: THE IMPORTANT ROLE OF PUNITIVE 
DAMAGES  
 
To better understand the current battle over punitive damages, it is necessary to discuss 
what they are and why they’re important.  
 
A.  The History of Punitive Damages  
 
The remedy of awarding punitive damages in civil cases has ancient origins and deep 
roots in our legal system.  The Babylonian Hammurabi Code in 2000 B.C., the Hindu 
Code of Manu in 200 B.C. and the Bible were among the earliest recorded legal systems 
that provided for multiple awards where a defendant had engaged in certain types of bad 
behavior.12  The ancient Romans also enacted laws in 450 B.C. that mandated the 
imposition of multiple damages as a means of punishing egregious misconduct.13 
 
The punitive damages doctrine that exists in America today originated from 18th century 
English cases which held that exemplary damages were an appropriate means of 
punishing and deterring outrageous acts.14  By the mid-19th century, a jury’s discretion to 
award punitive damages had become a well-established part of the American legal 
system.  In 1851, the U.S. Supreme Court wrote that “in actions of trespass and all 
actions on the case for torts, a jury may inflict what are called exemplary, punitive, or 
vindictive damages upon a defendant, having in view the enormity of his offence rather 
than the measure of compensation.”15 
 
Although punitive damages were initially assessed only against individuals, often for 
physical abuse, by the late 1800s courts allowed such awards to be levied against 
corporations.  This shift was due, in part, to the extent that railroads and other companies 
amassed enormous wealth with gross indifference to the wellbeing of their workers and 
innocent consumers.16  For this reason, juries were instructed that the amount of punitive 
damages was to be “individualized, tailor-made for the financial condition of the 
defendant.”17  In addition, the “awarding of exemplary damages [became viewed as] one 
of the few effective social control devices used to patrol large powerful interests 
unimpeded by criminal law.”18 
 
B.  The Contemporary Functions of Punitive Damages  
 
By the early 20th century, punitive damages were increasingly used to protect consumers 
from egregious business practices.19  This rationale for awarding punitive damages 
remains just as vital today.  Time and again, punitive damages hold reckless companies 
and others accountable for egregious wrongdoing, and, in doing so, deter future 
misconduct by signaling that such malfeasance will not be tolerated.   
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Unlike compensatory damages, which are meant to make victims whole after suffering 
harm, punitive damages are intended to punish those who willfully or recklessly endanger 
health and safety.  Punitives not only provide retribution to victims of outrageous conduct 
but in some cases incentivize them pursue claims in the public interest as “private 
attorneys general” when the state fails to act.  As Judge Posner has explained,  
 

Punitive damages relieve the pressures on the criminal justice system.  They do 
this not so much by creating an additional sanction, which could be done by 
increasing the fines imposed in criminal cases, as by giving private individuals — 
the tort victims themselves — a monetary incentive to shoulder the costs of 
enforcement.20 

 
Moreover, in cases where criminal laws are violated, the potential for punitive damages 
can often be a more effective deterrent than criminal sanctions.21  In Professor Koenig’s 
words, punitive damages are a remedy that “mutates to fill the enforcement gaps that 
appear because of the inadequacies of the criminal law in every historical era.”22 
 
Punitive damages also give culpable wrongdoers the proper economic incentives to 
become safer and more responsible.  History shows that the imposition or threat of 
punitive damages has caused corporations to take dangerous products and services off the 
market and operate more safely.  Take the effect of punitives on G.D. Searle Co., 
manufacturer of the Copper 7-IUD, a birth control device that the company knew was 
extremely dangerous to women.  As Professor Finley has written,  
 

[A]n attorney for G.D. Searle Co., the manufacturer of the Copper-7 IUD, 
testified before the U.S. Senate that the first punitive damages verdict against this 
device, and the consequent withdrawal of coverage by the insurance carrier, led to 
the demise of this IUD.  While it may well be true that this drastically changed the 
financial picture facing the Copper-7 and contributed to the decision to withdraw 
it, the punitive damages verdict was based on compelling evidence that the 
company had ignored and covered up evidence of risks, as well as irresponsibly 
promoted the device to a group of women for whom it was medically 
unadvised….  

 
If G.D. Searle had been more responsive to this safety evidence than to cost 
considerations, then it may well have never had a liability and punitive damages 
problem.23  

 
Equally important, punitive damages communicate society’s moral condemnation for 
certain types of behavior.   According to Judge Posner,   
 

An award of punitive damages expresses the community’s abhorrence at the 
defendant’s act.  We understand that otherwise upright, decent, law-abiding 
people are sometimes careless and that their carelessness can result in 
unintentional injury for which compensation should be required.  We react far 
more strongly to the deliberate or reckless wrongdoer, and an award of punitive 
damages commutes our indignation into a kind of civil fine, civil punishment.24   
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In this way, punitives perform a norm-setting or signaling function that deters potential 
wrongdoers from grossly irresponsible misconduct.   
 
The following cases illustrate other cases where for decades, punitive damages have 
worked to make society safer:  
 
Consumer Products 
 
Bottle caps.  In 1985, an 80-year-old was blinded in her left eye when a twist-off 
aluminum cap blew off a plastic 7-Up bottle and struck her in the eye.  Documents 
revealed that the company knew of the problem of inadvertent exploding bottle caps and 
of numerous resulting eye injuries since the early 1970s and had added an ineffective 
warning label for the sole purpose of avoiding punitive damages.  After the jury awarded 
$10 million in punitive damages, the entire industry switched to plastic pre-formed caps 
and included a more specific warning on their soda bottles.25 
 
Drano.  In November 1959, a woman was blinded in both eyes when a can of Drano 
exploded before she had a chance to open it.  Trial evidence revealed that the 
manufacturer knew the can’s caps were put on too loosely, had never tested the container 
to see if it was safe and was aware of at least three similar spontaneous explosions.  After 
the punitive damages verdict, the company redesigned the can with a flip-top lid that 
would release before pressure built up in the can.26 
 
Pizza delivery.  In January 1989, a woman suffered head and spinal injuries after a 
Domino’s delivery driver ran a red light and broadsided her car.  At trial, it was argued 
that Domino’s 30-minute policy caused pizza-delivery personnel to drive recklessly in 
order to meet the company’s service guarantee.  Four days after the jury’s $78 million 
punitive damages verdict, the company dumped its 30-minute promise.27 
 
Tampons.  In April 1983, a woman died from toxic shock syndrome (TSS) after using 
Playtex super-absorbent tampons.  At trial, the jury learned that Playtex ignored studies 
and medical reports connecting high-absorbency tampon fibers with an increased risk of 
toxic shock, opting to keep its tampons on the market and advertise their effectiveness 
while other manufacturers modified or withdrew their high-absorbency products after 
learning of the high absorbency-toxic shock link.  An internal memo also showed that 
Playtex knew the tampons were more absorbent than necessary for their intended use.  
After a jury awarded $10 million in punitive damages, the company stopped producing 
the tampons, took them off the market, modified the TSS warning statement on its 
tampon packaging and agreed to inform the public about TSS.28 
 
 
Drugs and Medical Devices 
 
Dalkon Shield IUD.  The device, first put on the market in 1971, caused pelvic 
infections, septic abortions, infertility and death in thousands of women.  Despite 
receiving reports of injuries in IUD users, the manufacturer continued to defend the 
device, only pulling the product from the U.S. market in June 1974 after FDA 
intervention.  After 11 punitive damages awards over a number of years, totaling in 
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excess of $24.8 million, the company finally agreed to urge doctors and women to 
remove the Dalkon Shield and offered to pay for the removal.29   
 
Ortho-Novum 1/80.  A woman suffered acute renal failure after taking the oral 
contraceptive from the fall of 1972 until June 1976.  She underwent dialysis, kidney 
removal and kidney transplant surgeries; one-third of her large intestine became 
gangrenous and had to be removed.  She also suffered blind spots in her right eye and 
was precluded from bearing children.  After finding that the manufacturer knew its 
product was potentially toxic, a jury awarded $2.75 million in punitive damages, causing 
the company to lower the contraceptive’s estrogen levels.30 
 
Parlodel.   Hundreds of women suffered serious injuries, including strokes, heart attacks, 
seizures and death, after taking the drug to suppress lactation following childbirth.   In 
1989, the FDA requested that manufacturers voluntarily stop marketing Parlodel for post-
childbirth lactation because of these health concerns.  One company refused and 
continued to promote the drug to doctors despite proof that it caused life-threatening 
injuries.  In July 1994, a jury awarded punitive damages against the manufacturer while 
other victims were seeking punitives in separate lawsuits.  A few months after the 
punitive verdict, the company stopped selling the drug for lactation treatment.  According 
to Professor Finley, “The growing threat of lawsuits seeking punitive damages was also 
instrumental in eventually prompting Sandoz to cease marketing Parlodel as a lactation 
suppressant five years after the FDA had first requested that it take this action.”31 
 
Ventilator.  In May 1980, an Arkansas hospital patient suffered lung and brain damage 
when a ventilator impaired her breathing during surgery.  Evidence showed that the 
company knew the apparatus was prone to be set up incorrectly before placing the 
ventilator on the market yet disregarded the information.  A staff engineer who designed 
the machine testified that he was aware of the hazard, admitting that he had seen a 1977 
article about an incident similar to the plaintiff’s.  Pre-market field tests also showed that 
the machine was both dangerous and potentially lethal.  After the jury’s $3 million 
punitive damages award was upheld on appeal, the company issued an FDA-sponsored 
medical device alert, warning doctors and hospitals nationwide of the potential for 
product misuse.32 
 
 
Hate Crimes 
 
Aryan Nation.  In July 1998, Aryan Nation guards chased, shot at and assaulted a 
woman and her teenage son after their car backfired while driving past the group’s Idaho 
compound.  Trial testimony revealed that the organization not only failed to train and 
investigate security personnel but also tried to hide the absence of safety checks after the 
lawsuit was filed.  After the jury awarded $6 million in punitive damages, the group was 
barred from using the name “Aryan Nations” and agreed to transfer the compound to the 
victims.33 
 
Christian Knights of the Ku Klux Klan.  In June 1995, members of the Christian 
Knights of the KKK burned down a black church in South Carolina.  A $37.5 million 
punitive damages verdict (later reduced to $21.5 million) against four Klan members and 
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their “Grand Dragon,” as well as the Klan’s North and South Carolina organizations, 
marked the end of the Knights as a viable hate group.34 
 
 
Patient Care 
 
Nursing home practices.  In May 1989, a 79-year-old Texas nursing home patient 
suffering from Alzheimer’s disease drowned in a bathtub after being left unattended.  
Evidence produced at trial showed that the home had never reviewed the patient’s records 
from earlier nursing homes and had attempted to cover up the drowning by getting the 
autopsy report changed.  Following the $950,000 punitive damages verdict, the home 
installed safety strips in bathtubs and exercised closer supervision of its elderly patients.35 
 
 
Transportation 
 
Ejection seat.  In November 1979, while on a training mission in Arizona, an Air Force 
pilot was killed instantly after trying to eject when his jet’s flight controls jammed.  The 
ejection seat had snapped his neck and severed his spinal cord when the parachute 
opened.  At trial, it was shown that there were prior incidents of injuries and deaths 
caused by the seat’s parachute.  “After the punitive damages award, the manufacturer 
made design changes to the controls in all its Air Force jets to eliminate the possibility of 
similar accidents.”36 
 
Jeep.  In April 1976, two passengers suffered life-threatening injuries when their jeep’s 
roll bar collapsed after the vehicle pitched over down a steep hill in an off-road recreation 
area.  Pre-trial discovery revealed that manufacturer had failed to test the safety of the roll 
bar device, with other evidence showing that the company had advertised the jeep as 
suitable for “off-road” use on rugged terrain and that the jeep’s roll bar was chosen for its 
aesthetic rather than protective value.  After the jury returned a $1.1 million punitive 
damages award, the jeep was redesigned to reduce its rollover propensity.37 
 
 
Workplace 
 
Gas explosion.  In October 1995, a 42-year-old Texas oil worker was scalped and also 
suffered brain damage, permanent vision and hearing loss, broken vertebrae in his neck 
and back, a crushed foot and ankle and a dislocated hip after a piece of equipment 
exploded from a gas well, throwing him 30 feet into a stand off pipe.  When the victim 
offered to exchange the $30 million punitive damages award for safety changes, the 
company agreed to work with a safety engineer to institute new rules at the company.38 
 
Punch press.  A 27-year-old assembly-line worker’s hand was crushed by a forty-five 
ton punch press after the machine’s safety device was inadvertently overridden by a palm 
control button.  Trial evidence revealed that the palm button was designed to specifically 
bypass a standard safety device and that the manufacturer had advertised the button for 
that purpose.  After the punitive damages award in 1984, the company redesigned the 
palm button and stopped advertising it as an option for the presses.39 
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PART II: DISPELLING PUNITIVE DAMAGES MYTHS  
 
Statements about the destructive nature of punitive damages have served as an important 
tool in the rhetorical assault on the civil justice system.40  Yet when pressed for real-
world data to support such claims, the business community comes up empty.  That’s 
because there is no empirical evidence to support their wildly-exaggerated, negative 
characterizations of punitive damages. 
 
Punitive damages are rarely sought.  In 2005, the most recent year studied by the U.S. 
Department of Justice (DOJ), punitive damages were sought in only 12 percent of all 
civil trials concluded in state courts.41  Punitive damages were sought in only 10 percent 
of tort trials; for contract cases it was 16 percent.42 
 
Punitive damages are also rarely sought in the areas often targeted for tort restrictions: 
products liability and medical malpractice.  According to the DOJ, in 2005 punitive 
damages were sought in only 12 percent of product liability cases.43  This includes 
asbestos and other product liability trials.  Similarly, medical malpractice victims sought 
punitive damages in a mere 8 percent of cases.44 

 
Punitive damages are rarely awarded.  In 2005, punitive damages were awarded in 
only 5 percent of civil cases where plaintiffs prevailed at trial.  Punitive damages were 
awarded in only 3 percent of tort cases with plaintiff winners; for contract cases, it was 8 
percent. 
 
Punitive damages are also rare in products liability and medical malpractice cases.  
According to the DOJ, in 2005 punitive damages were awarded in only 1 percent of 
product liability cases with a successful plaintiff.  This includes asbestos and other 
product liability trials.  Similarly, punitive damages were awarded in a mere 1 percent of 
cases where medical malpractice victims established liability at trial. 
 
The incidence of punitive damages is consistently low.  Long-term DOJ data from state 
trials in the nation’s 75 most populous counties show that:  
 

• The percentage of plaintiff winners receiving punitive damages before civil juries 
was 4 percent in 1996, 6 percent in 2001 and 5 percent in 2005;  

 
• The percentage of prevailing plaintiffs awarded punitive damages in all tort trials 

was 3.3 percent in 1996, 5.3 percent in 2001 and 3.6 percent in 2005;  
 

• The percentage of successful medical malpractice plaintiffs receiving punitive 
damages was 1.1 percent in 1996, 4.9 percent in 2001 and 2.6 percent in 2005; 

 
• The percentage of plaintiff winners awarded punitive damages in product liability 

trials was 7.7 percent in 1996, 4.2 percent in 2001 and 1.3 percent in 2005; and  
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• The percentage of winning plaintiffs receiving punitive damages in contract cases 
was no greater in 2005 than in 1996, with plaintiffs’ success rate totaling 8 
percent both years. 

 
Punitive damages have decreased in frequency.  Long-term DOJ data from state tort 
trials in the nation’s 75 most populous counties show that:  
  

• The percentage of successful plaintiffs awarded punitive damages in tort trials 
declined by 33.3 percent between 2001 and 2005; 

 
• From 2001 to 2005, the percentage of prevailing plaintiffs awarded punitive 

damages in medical malpractice cases decreased by 46.1 percent; and 
 

• The percentage of plaintiff winners receiving punitive damages in product 
liability trials dropped by 70.4 percent between 2001 and 2005. 

  
Most punitive damage awards are modest.  In 2005, the median overall punitive 
damage amount awarded to plaintiff winners in civil cases was $64,000.  The median 
punitive damage award for all tort cases was $55,000.   Moreover, in 76 percent of the 
632 civil trials with both punitive and compensatory awards, the ratio of punitive to 
compensatory damages was 3 to 1 or less. 
  
Juries and judges use similar reasoning when making punitive damage award 
decisions in tort cases.  The DOJ found no detectible difference in the percentage of 
litigants awarded punitive damages when comparing tort bench and jury trials in 2005.  
Moreover, the median punitive damage awards in tort jury ($100,000) and bench 
($54,000) trials were not statistically different. 
 
 
PART III: UNDERMINING THE PURPOSE AND POWER 
OF PUNITIVE DAMAGES  
 
No matter what the facts are, there are still those who insist that lawmakers and the U.S. 
Supreme Court should interfere with the longstanding authority of the courts and restrict 
the ability of judges and juries to hand down punitive damages.  The results have been 
devastating to the rights of consumers in specific states and the welfare of society as a 
whole. 
 
A.  State Legislatures 
 
Thirty-eight states have passed “tort reform” laws that impede consumers’ ability to seek 
punitive remedies.45  Legislative restrictions include: 1) outright bans on punitive 
damages; 2) damages caps; 3) mandatory apportionment of punitives to state funds; 4) 
heightened burdens of proof; and 5) bifurcated trials. 
 
Outright ban.  Both Louisiana and New Hampshire ban all punitive damages.46  Several 
states bar punitive damages when patients are injured by FDA-approved drugs.47  
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Caps.  Nearly half the states restrict punitive awards to a specified dollar amount (“flat 
cap”) or some fixed multiple of compensatory damages (“multiplier”).48  Such limits 
replace jury discretion with an arbitrary system that bears no relationship to the degree of 
the defendant’s size or misconduct.   
 
“Flat caps” prevent punitive damages from working as a deterrent by giving wrongdoers 
notice of the maximum amount of money they will be forced to pay if they engage in 
reckless behavior.  In other words, such caps allow companies to treat liability arising 
from malfeasance as a cost of doing business, weakening their deterrent impact.  As the 
Colorado Supreme Court wrote more than 25 years ago, “If punitive damages are 
predictably certain, they become just another item in the cost of doing business, much 
like other production costs, and thereby induce a reluctance on the part of the 
manufacturer to sacrifice profit by removing a correctable defect.”49  
 
“Multipliers” also have an anti-consumer impact.  By tying punitive awards to 
compensatory damages, which are largely dictated by the victim’s earning capacity, 
multipliers discriminate against low wage earners as well as children, seniors and women 
who do not work outside the home. 
 
Apportionment.  Some states, like Alaska, Indiana and Iowa, require that successful 
punitive damages plaintiffs pay a portion of their award into a state-designated fund.50  
This disincentivizes victims from taking on the expense and risk of litigation against 
egregious wrongdoers. 
 
Heightened evidentiary standard.  Over 20 states have attempted to block punitive 
remedies by raising the evidentiary threshold plaintiffs must meet to receive them.51 
California, New Jersey and Texas are among the states that allow recovery of punitives 
only where there is “clear and convincing” evidence that a company acted 
reprehensibly.52  This is a much higher standard than the typical “preponderance of 
evidence” threshold normally used in civil cases.  In Colorado, the threshold is even 
higher — injured consumers must show “beyond a reasonable doubt” that corporate 
behavior merits punitive damages.53 
 
Bifurcation.  States such as Mississippi, Nevada and South Carolina require that the 
liability and punitive damages phases of a case be tried separately, preventing jurors from 
having access to the defendant’s financial information during the liability phase of the 
trial.54 
 
B.  Recent Legislative Attacks 
 
Congress.  Lawmakers are considering H.R. 5, a bill that would severely limit the rights 
of medical malpractice and drug injury victims.  Under the bill, punitive damages would 
only be awarded when a medical malpractice victim meets the heightened standard of 
“clear and convincing evidence.”  And if punitives are assessed, they are limited to two 
times the amount of economic damages or $250,000, whichever is greater.  In addition, 
punitive damages would be eliminated against manufacturers of drugs and medical 
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devices approved by the FDA as well as those not FDA-approved yet “generally 
recognized as safe and effective.”  Manufacturers and sellers of drugs would also be 
immunized from punitives for packaging or labeling defects.55 
 
South Carolina.  In July 2011, Gov. Haley signed legislation into law that, among other 
things: 1) requires victims to prove by “clear and convincing evidence” that the alleged 
misconduct warrants punitive damages; 2) mandates a separate proceeding to determine 
punitive remedies; and 3) limits punitives to $500,000 or three times compensatory 
damages, whichever is greater, in most cases.56   
 
Tennessee.  In June 2011, Gov. Haslam signed legislation into law that in most cases 
caps punitive damages, which must be proved by “clear and convincing evidence,” to 
twice the amount of compensatory damages or $500,000, whichever is greater.  The new 
law also makes it virtually impossible for victims to win punitive damages in product 
liability actions.57 
 
Wisconsin.  In January 2011, Gov. Walker signed legislation into law that limits punitive 
damages to $200,000 or two times compensatory damages, whichever is greater.  Drunk-
driving cases are not subject to the cap.58 
  
C.  Tax Loophole  
 
Federal and state tax laws generally allow corporations to deduct punitive damages 
payments.59  Allowing companies to deduct punitives as “ordinary and necessary 
business expenses” effectively rewards and subsidizes grossly irresponsible or intentional 
behavior, undermining the very purpose of punitive damages — to penalize and deter 
egregious misconduct.  Such deductibility is also particularly outrageous given that most 
states, as well as the federal government, include punitive damages as part of the 
plaintiff’s taxable income.60 
 
Not surprisingly, this tax loophole has its share of critics.  For example, Florida State 
University Law Professor Dan Markel argues that deductibility creates an “under-
punishment problem.”  As he explains in the 2011 law review article, “On the one hand, 
jurors assess punitive damages in an amount that they believe will best ‘punish’ the 
defendant.  On the other hand, defendants are not always punished to the degree that the 
jury intends because punitive damages paid by business defendants are tax deductible 
under the Internal Revenue Code.  As a result, these defendants often pay far less in real 
dollars than the jury believed they deserved to pay.”61 
 
The L.A. Times has harsher words for punitive damages deductibility, calling the current 
system “counterproductive,” “an obvious wrong” and “ridiculous public policy” in a June 
2nd editorial.62  “Punitive damages are appropriately rare — juries award them in only 
about 5% of cases” and “[t]he intent is to punish outrageous conduct and deter future 
misdeeds.  Both of those goals are undermined by existing law,” the paper points out, 
adding that “[c]riminal fines, by contrast, are not deductible, underscoring the aberrance 
of this policy.”63 
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This aberrance has been recognized by President Obama, whose budget request for 2012 
would deny businesses a deduction on punitive damage payments.64  It has also been 
recognized by U.S. Senator Patrick Leahy (D-Vt.), who recently introduced legislation to 
close the tax loophole.  “When corporate wrongdoers can write off a significant portion 
of the financial impact of punitive damages, the incentives in our justice system that 
promote responsible business practices lose their force,” Leahy said in an April 12, 2011 
press release.65  “This is wrong.  It undermines one of the primary deterrent functions of 
our civil justice system, and American taxpayers should not subsidize this misconduct.”66 
 
And on the state level, California Assemblyman Mike Feuer (D-Los Angeles) proposed 
legislation in February that would redefine punitive damages as nondeductible expenses 
that bad-acting companies should be force to pay, or as the LA Times put it, keep punitive 
damages punitive.67  As of June 23rd, the bill had been moved to an inactive file to be 
considered at a later date.68 
 
D.  The U.S. Supreme Court 
 
Since the 1990s, the U.S. Supreme Court has been placing arbitrary limits on punitive 
damages remedies, eroding their effectiveness as a check on reckless corporations.  As 
Suffolk University Law Professor Michael Rustad argues, the Court’s “federal takeover 
of punitive damages”69 has created a “backward-looking punitive damages 
jurisprudence,”70 a “horse and buggy paradigm ill-suited for the Age of the Internet,”71 
which “undermines the punitive damages’ societal function of punishing and deterring 
corporate wrongdoing” and “overlooks the notable role that the remedy has played in 
punishing and deterring aggravated misconduct in association with ‘group injuries.’”72 
 
Honda Motor Co. v. Oberg (1994).   All courts must conduct a post-verdict review of 
punitive damages awards to determine whether the amount comports with due process.73 
 
BMW v. Gore (1996).  Reviewing courts must apply three guideposts to determine 
whether a given punitive damages award is excessive: 1) “the degree of reprehensibility 
of the defendant’s conduct”; (2) the ratio between the punitive award and the plaintiff’s 
compensatory damages; and (3) the legislative (criminal or regulatory) sanctions 
authorized or imposed in similar cases.74  The reprehensibility of the defendant’s conduct 
is the most important factor in determining the reasonableness of a punitive damages 
award.75 
 
State Farm v. Campbell (2003).  The jury must be specifically instructed “that it may not 
use evidence of out-of-state conduct to punish a defendant for action that was lawful in 
the jurisdiction where it occurred.”  Moreover, a single-digit ratio between compensatory 
and punitive damages satisfies due process.76 
 
Philip Morris v. Williams (2007).  The jury can assess punitive damages only for the 
harm done to the plaintiff, not to other victims whose cases were not before it.77 
 
Exxon Shipping v. Baker (2008).  The punitive/compensatory damages ratio is limited to 
1:1 in federal maritime cases.78   
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PART IV: PUNITIVE DAMAGES HYPOCRITES 
 
Many who have pushed for restrictions on consumers’ ability to seek punitive damages 
do not hesitate to demand them when they feel their own interests have been 
compromised.  
 
For example, since 2005 U.S. Representative Phil Gingrey (R-Ga.) has sponsored the so-
called HEALTH Act (H.R. 5), which, among other things, would make it virtually 
impossible for medical malpractice victims to obtain punitive damages from doctors, 
hospitals, nursing homes, pharmaceutical companies and medical device manufacturers.79  
Yet in 2004, Gingrey sought punitive damages after suffering injuries from a car crash.  
According to the complaint, Gingrey was “entitled to recover punitive damages from 
Defendant in amounts to be determined by the enlightened conscience of fair and 
impartial jurors.”80 
  
Similarly, U.S. House Majority Leader John Boehner (R-Ohio) has gone out of his way 
to protect reckless pharmaceutical companies from punitive damages when their drugs 
kill or injure patients.81  Yet in a 1998 lawsuit, Boehner sought $100,000 in punitive 
damages from fellow Congressman Jim McDermott (D-Wash.) who leaked to reporters 
the contents of a conference call between Boehner, then-House Speaker Newt Gingrich 
and other GOP leaders that had been illegally taped by a Florida couple.82  Boehner 
argued that McDermott’s knowledge that the tape was illegally intercepted and his 
subsequent disclosure of it to members of the press “triggers liability for both statutory 
and punitive damages.”83  In 2008, Boehner received $50,000 in court-ordered punitive 
damages from McDermott.84 
 
Corporations who have lent financial or other support to national and state groups that 
champion limits on punitive damages have engaged in the same hypocritical conduct.  
Take GlaxoSmithKline (Glaxo), member of the American Legislative Exchange Council 
(ALEC), a corporate-funded national organization where big business and conservative 
state legislators work together to attack the civil justice system, including punitive 
damages remedies.85  Yet in July 2010, Glaxo filed a trademark infringement suit that 
sought punitive damages from Colgate for putting “Triple Action” and a “nurdle” (a 
wave-shaped toothpaste blob that sits on a toothbrush head) on its toothpaste packaging.86  
At the date of publication, the outcome of the case is unknown. 
 
Fellow ALEC member, ExxonMobil,87 is also pursuing punitive damages after one of its 
contractors contaminated company property, requiring ExxonMobil to “perform 
extensive environmental remediation at considerable cost.”88  And despite its 
memberships89 in ALEC and the American Tort Reform Association (ATRA) — a 
corporate-funded group that routinely attacks punitive damages remedies90 — Pfizer 
sought punitive damages in India for trademark infringement involving its cough syrup 
Corex.  Pfizer was awarded over $2,200 in punitives.91  In affirming the damage, Delhi’s 
High Court wrote, “[S]ince the defendants have adopted a mark similar to the registered 
trademark of the plaintiff and they have been manufacturing and selling the cough syrup 
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under that mark and also with a view to deter the defendants from indulging in similar 
acts in future, it is necessary that some punitive damages are awarded to the plaintiffs.”92 
 
American Tort Reform Association member 3M is yet another punitive damages 
hypocrite, pursuing punitives in India after whole-sellers marketed and sold counterfeit 
Post-It® and 3M® products.93  3M prevailed, with the court awarding $9,000 in punitive 
damages.  When the defendants failed to pay, 3M appealed to Mumbai’s High Court, 
which then seized all defendants’ stationery products to satisfy 3M’s punitive judgment.94 
 
In addition, Motorola’s membership in the Illinois Civil Justice League95 – a pro-business 
coalition that has consistently advocated for restrictions on punitive damages96 – did not 
stop the company from seeking punitive damages for fraud against the owners of a 
Turkish wireless carrier.97  A federal judge awarded Motorola over $2 billion in 
punitives98; that amount was later reduced to $1 billion.99 
 
States also do not “practice what they preach” when it comes to punitive damages.  
Though Alabama limits punitive damages in cases brought by consumers100, the state is 
seeking punitives from BP, Transocean, Halliburton and other companies associated with 
the massive oil spill in the Gulf.101  Attorney General Luther Strange — a “tort reform” 
advocate who holds punitive damages restrictions among his priorities — is pursuing the 
case.102   “We’re going to fight as vigorously as you possibly can to ensure that Alabama 
is compensated for the catastrophe by the responsible parties that’s for environmental 
impact, that’s for any damage done to our state by BP’s oil spill,” Strange told the 
Associated Press.103  “I mean for the defendants to understand that Alabama is deliberate 
and determined as they see me personally argue on the state’s behalf in court, question 
BP executives about their reckless behavior and prove the defendants’ liability at trial.  I 
will hold the responsible parties legally and financially accountable,” Alabama’s AG 
wrote in an April 24, 2011 opinion piece.104   
 
And despite Montana’s severe restrictions on punitive damages remedies for 
individuals,105 the state is pursuing punitive damages from BP, Amoco and other oil 
giants, alleging that the companies received millions from insurers to clean up petroleum 
contamination but hid that money so Montana’s Petroleum Tank Release Compensation 
Fund (PTRCF) had to pay the remediation costs.106  “Defendants…knew they were 
improperly obtaining funds from the Montana PTRCF, obtaining a double recovery, 
causing other parties to improperly obtain funds from the Montana PTRCF and 
intentionally creating a high probability of injury to the resources of the state,” the suit 
alleged, adding the defendants should be made an example of to “promote truth and 
honesty.”107  Like Alabama’s AG Strange, Montana seems to understand one of the most 
important functions of punitive damages – deterring egregious misconduct. 
 
 
CONCLUSION  
 
The availability of punitive damages protects us all by holding wrongdoers accountable 
for egregious misconduct and deterring its future occurrence.  Laws that restrict punitive 
awards place the public at serious risk, and lawmakers should not be misled by 
falsehoods spread by corporate special interests about this most valuable and important 
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feature of our civil justice system.  As U.S. Senator Sheldon Whitehouse (D-R.I.) 
explained on the Senate floor in June 2010,  
 

Everybody knows corporations are all about their bottom line.  That is not me 
saying that; that is the law of corporations.  They actually have a duty, a legal 
duty to their shareholders to maximize their economic self-interest.   It is what 
they do.  It is why they were set up.  It makes them a very important economic 
engine for society.  But it does mean we have to control that motivation through 
the law.  One of the ways we control that motivation through the law is with 
punitive damages — punitive damages assessed through the jury.108 
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